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Manufacturers and dealers, and their attorneys, too often wrongly assume that the respective rights and responsibilities of the parties are completely defined in the written agreement.  In fact, both manufacturers and dealers have rights and responsibilities that may be different from, or even contrary to, the specific language of the written agreement.

After 26 years of experience in representing hundreds of dealers in many different venues, I am absolutely convinced that a proper evaluation of the respective rights and responsibilities of manufacturers and dealers requires the following six step analysis:

(1) 
Determine all actual and arguable reasons for the conduct in question; 

(2) 
Review the written agreement; 

(3)
Evaluate potential antitrust issues;  

(4)
Look for and analyze potentially applicable dealer protection statutes; 

(5) 
Do a common-law analysis; and 

(6) 
Evaluate damages and injunction issues.  

It has been our experience that manufacturers typically do a good job on steps 1 through 3, but frequently skip steps 4 and 5 entirely and do an inadequate job with step 6.  These oversights can and have cost them a great deal of money!

In this paper, I will take you through this six-step analysis and make a few recommendations for planning for, and dealing with, potential conduct by your manufacturer that, if successful, would reduce or eliminate the value of your dealership.

I.
STEP ONE: DETERMINE ALL ACTUAL AND ARGUABLE REASONS FOR THE CONDUCT IN QUESTION
The first step in analyzing the parties’ respective rights and responsibilities in the context of potentially harmful conduct by a manufacturer is to determine all actual and arguable reasons for the conduct in question.  This is necessary because, ultimately, the fact-finder’s determination on whether the conduct in question is lawful will likely be based, in significant part, on the fact-finder’s perception as to the real reason for the conduct in question, and whether such conduct meets the fact-finder’s sense of fairness.   

II.
STEP TWO:  REVIEW THE WRITTEN AGREEMENT
The second step in analyzing the parties’ rights and responsibilities is to review the written agreement, if any, between the manufacturer and the dealer, focusing on the relevant substantive provisions (e.g., provisions relating to approval of transfers; enforcement of standards; rights to terminate; and renewal), as well as potentially relevant procedural provisions (e.g., provisions relating to the right to substantially change the relationship; amendment rights; choice of law;  forum selection; arbitration; and liability or damages limitations).   These procedural provisions may have a profound effect, as a practical matter, on the outcome of any dispute.




CHOICE OF LAW PROVISIONS

Historically, state statutes regulating the conduct of parties to a dealership agreement have been viewed by courts as embodying the fundamental public policy of the state, and, as such,  courts used to consistently hold that these statutes prevailed over conflicting language in the agreements between the parties.  See Luis Rosario, Inc. v. Amana Refrigeration, 733 F.2d 172, 173 (1st Cir. 1984) (holding that the public policy of the Puerto Rico Dealer’s Act was to prevent dealer termination without just cause); Arnott v. American Oil Co., 609 F.2d 873 (8th Cir. 1979) (holding that the South Dakota Franchise Act indicated the state’s public policy regarding franchise terminations); Cutter v. Scott & Fetzer Co., 510 F. Supp. 905 (E.D. Wis. 1981) (applying the Wisconsin Fair Dealership Law notwithstanding a contrary choice of law provision); 33 Flavors, Inc. v. Bresler’s 33 Flavors, 475 F. Supp. 217, 227 n.29 (D. Del. 1979) (“The Delaware courts have recognized the Franchise Act as being an expression of the public policy of the State of Delaware”).

In recent years, however, some courts have indicated a willingness to enforce choice-of- law provisions, particularly if the four part test set forth in  Modern Computer Sys. v. Modern Banking Sys., 871 F.2d 734 (8th Cir. 1989) is met:  (1) Did the parties agree to the choice of law in advance?  (2) Are the contacts of the parties evenly divided between the chosen state and the dealer’s state?  (3) Are the parties of relatively equal bargaining strength?  and (4) Is the application of the chosen law repugnant to the public policy of the dealer’s state?

On the other hand, if the potentially applicable state statute has anti-waiver language (i.e., a provision providing that the protections afforded by the statute may not be waived or disclaimed with a written agreement), these anti-waiver provisions are likely to be enforceable, particularly where it can be demonstrated that the parties to the written agreement in question did not have equal bargaining power, and that the written agreement in question is a form agreement presented  on a take it or leave it basis by the manufacturer.  See Kinnard v. Shoney’s Inc., 100 F. Supp. 2d 781 (M.D. Tenn. 2000) (there is a general legislative policy against waiver of potentially applicable franchise laws through contractual choice-of law provisions).

One interesting twist on these choice-of-law provisions that we have used for the benefit of our dealer clients is to argue that, because of a choice-of-law provision, a particular state statute that would not otherwise apply now does, given the incorporation by reference of this state’s law.  We successfully argued this in Tractor and Farm Supply, Inc. v. Ford New Holland, Inc. 898 F. Supp.  1198 (W.D. Ky. 1995) (upholding Michigan choice-of-law provision and Kentucky dealer’s Michigan Franchise Investment Law claim, even though neither the dealer nor the manufacturer was located in Michigan at the time of the suit, because the agreement was drafted by the manufacturer, which had substantial contacts with Michigan at the time the contract was created).


FORUM SELECTION CLAUSES
As a practical matter, the dealer may not be willing or financially able to pursue litigation in a far distant forum, and the dealer’s claims may not receive as receptive a hearing as they might in the dealer’s home state.  Accordingly, forum-selection clauses, if enforced, may profoundly affect the ultimate outcome. See Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985) (enforcing an arbitration clause designating Japan as the forum). 

Given this reality, it is important for dealers to have state statutory protection that gives the dealers the right to proceed in their home state despite forum-selection clauses in the written agreement to the contrary.  See Midwest Motor Sports, Inc. v. Arctic Cat Sales, Inc., Bus. Franchise Guide (CCH) §11,817 (D.S.D. 2000) (holding that applicable state statute trumped and voided a contractual forum-selection clause).


ARBITRATION CLAUSES
It has been our experience that there is only one provision in a written agreement that cannot be reasonably challenged -- a provision requiring the parties to arbitrate.   If the parties have agreed to such a provision, and fraud in the inducement related to the arbitration provision itself (as opposed to the written agreement as a whole) cannot be proven, the courts will force the parties to arbitrate, even where applicable state statutes specifically provide that dealers may not be required to arbitrate.  See Seymour v. Gloria Jean’s Coffee Bean Franchising Corp., 732 F. Supp. 988 (D. Minn. 1990) (construing two U.S. Supreme Court decisions and holding that a provision in a franchise agreement giving the franchisee the right to submit disputes to courts in Minnesota was preempted by the Federal Arbitration Act).


INTEGRATION CLAUSES
Manufacturers often assume that if the written contract contains an “integration clause”-- i.e., a clause indicating that the written document is the “entire agreement” between the parties-- they need not consider other communications or practices which might otherwise affect the relationship.  It is true that integration clauses are often effective against certain types of claims, and that courts have increasingly enforced such clauses.  Nevertheless, it remains dangerous, and often erroneous, for manufacturers to assume that an integration clause will erase the effect of promises and conduct not contained in the written document.  Courts often take into account, under a variety of legal theories, what the parties’ “real agreement” is.  We successfully avoided  an integration clause in Lano Equip., v. Clark Equip. Co., 399 N.W.2d 694 (Minn. Ct. App. 1987) (estopping a manufacturer from denying the existence of a long-term continuing manufacturer/dealer contract despite an integration clause in the written contract); and in  Mankato Implement, Inc. v. J. I. Case Co., 1991 WL 327432, Bus. Franchise Guide (CCH) ¶ 9947 (D. Minn. 1991) (holding that evidence of oral modifications of an agreement are admissible, even if the agreement expressly forbids such oral modification; if plaintiff cannot prove a subsequent oral modification of the written agreement, it will be permitted to introduce pre-signing evidence of oral commitments to attempt to prove its promissory estoppel claim).


CONTRACTUAL STATUTES OF LIMITATIONS
A troubling development in recent years, from the dealers’ perspective, is that courts  have increasingly enforced contractual limitations on the time within which a dealer may bring a claim.  Several cases have enforced provisions requiring claims to be asserted in time periods as short as one year.  See, e.g., Hays v. Mobil Oil Corp., Bus. Franchise Guide (CCH) ¶ 9832 (1st Cir. 1991) (barring a lawsuit commenced 16 months after the deceptive acts occurred due to a contractual provision requiring assertion of claims within one year).

Dealers faced with potentially harmful conduct by their manufacturers should make this troubling development a non-issue by asserting such claims within any contractually shortened limitations period  set forth in the written agreement, rather than rely on the anti-waiver language of potentially applicable state statutes.

III.
STEP THREE: EVALUATE POTENTIAL ANTITRUST ISSUES  


Entire books are written on the subject of antitrust issues in manufacturer/dealer relationships.  Suffice it to say that United States Supreme Court decisions over the past 26 years relating to vertical relationships (i.e., manufacturer/dealer relationships) have steadily eroded the viable potential antitrust claims available to wronged dealers.  Conduct that used to be deemed per se (or automatically) unlawful (e.g., territorial restrictions and maximum resale price agreements) are now subject to a “rule of reason” analysis.  This development means that, as a practical matter,  such claims would be extremely expensive to assert and would be unlikely to prevail.  Similarly, the scope of potential exceptions to actionable price discrimination claims have expanded over the years.  The bottom line: while the array of antitrust issues potentially applicable must always be examined (e.g., price fixing; price discrimination; territorial restrictions; facilitated horizontal anti-competitive agreements; attempts to monopolize), it is the rare case involving a manufacturer/dealer relationship where there will be a viable antitrust theory, and rarer still where such a theory will be the lead (i.e, best) theory available to the wronged dealer.

IV.
STEP FOUR: LOOK FOR AND ANALYZE POTENTIALLY APPLICABLE DEALER PROTECTION STATUTES
Many states have statutes providing specific protections to agricultural implement dealers.  The best of these statutes, from the dealers’ prospective, have some or all of the following provisions:  (1) provisions prohibiting termination or non-renewal or substantial change in competitive circumstances without good cause (defined as dealer non-performance or bad act), and then only if the dealer has first been given notice of any perceived deficiency and a reasonable opportunity to correct it; (2) anti-waiver language (prohibiting the provisions of the statute from being disclaimed in a written agreement); (3) broad applicability language (i.e., applying to all written agreements currently in effect with no expiration date, and all subsequently entered into written agreements); (4) buy back protection; (5) protection for transferring the business to heirs and for selling to a reasonably acceptable buyer; (6) protection against requiring the dealer to drop any competing lines; (7) general protection against unreasonable or bad faith conduct; and (8) successor liability.  See Minnesota Agricultural Equipment Dealers Act, Minn. Stat. § 325E.05 et seq.

It is also worth noting that, in some states, generic, rather than industry specific, statutes would likely also apply to the manufacturer/dealer relationship.  For example, the Arkansas Franchise Practices Act, which does not require a franchise fee, would likely apply.

In looking for potentially applicable statutes, the search appropriately encompasses not only the state in which the dealer is doing business, but also the state where the manufacturer is doing business, and any state mentioned in any choice-of-law provision in the written dealer agreement

PERFORMANCE CRITERIA

It is generally the case, pursuant to typical written agreements, as well as applicable dealer protection statutes, that, in order for a termination for failure to meet performance criteria to be lawful, the performance criteria must be reasonable and consistently applied.  See Hartford Electric Supply Co. v. Allen Bradley Co., 1999 WL 355898 (Conn. 1999) (affirming trial court’s finding that franchisor did not have good cause to terminate its franchisee where performance was evaluated over only a six-month span, economy was depressed, and the franchisor had praised franchisee’s performance compared to similar franchisees); Madsen v. Chrysler Corp., 261 F. Supp. 488, 505 (N.D. Ill.) vacated as moot, 375 F.2d 773 (7th Cir. 1967) (performance criteria that permit a manufacturer to terminate one-third of its dealers at any time is inherently coercive and unfair).

  
We had success in asserting this legal position for a dealer in Wadena Implement Co., v. Deere & Co., 480 N.W.2d 383 (Minn. Ct. App. 1992).  We were similarly successful for another dealer in Heck Implement, Inc. v. Deere & Co.,  926  F. Supp. 128, (W.D. Mo. 1996).

DE FACTO TERMINATIONS
Even absent an overt, express termination, manufacturers may be liable for the constructive or de facto termination of a dealership, if the practical effect of their conduct is to terminate the dealer without any deficiency or bad act on part of that dealer.  See Carlos C. Gelardi Corp. v. Miller Brewing Corp., 502 F. Supp. 637, 653 (D.N.J. 1980) (New Jersey franchise statute covers indirect termination through failure to fairly deal with franchisees); Coast to Coast Stores (Central Organization), Inc. v. Gruschus, 667 P.2d 619, 628 (Wash. 1983) (franchise agreement is terminated in fact under Washington statute when the means of continuing the franchised business are taken away); Imperial Motors, Inc., v. Chrysler Corp., 559 F. Supp. 1312, 1315 (D. Mass. 1983) (Federal Dealers’ Day in Court Act allows recovery where coercion or intimidation amounts to a constructive termination).

V.       STEP FIVE:   DO A COMMON LAW ANALYSIS
The fifth step is the analysis of potentially available common-law causes of action.  For some reason, this is a step that manufacturers and their lawyers frequently overlook, even though, from the dealer’s perspective, it may be the most important step.  It is possible, for example, that a termination without cause may still be unlawful even (1) where a written agreement states that it is the entire agreement between the parties, and that it may be terminated without cause on short notice; (2) where no protective state legislation applies; and (3) where the termination takes place through circumstances unlikely to be successfully challenged under antitrust laws in today’s regulatory environment.

A.
What is the Contract?
The contract consists of all of the parties’ various expressions of interest and is not necessarily limited to the written agreement.  For example, the standard jury instruction given in Minnesota on elements of a contract includes the following:  

 
A contract exists when the parties agree with reasonable certainty about

the same thing, and on the same terms [and at the same time].

In other words, there must be an agreement between the parties on all the

  
essential terms of the contract.

A contract may be made orally, in writing, by the actions of the parties, or

by a combination of all three.
The usual way a contract is made is by an offer from one party, which is

accepted by the other party.

There must also be consideration to support the contract.

4 Minnesota Practice, Minnesota Jury Instruction Guides:  Civil, JIG 20.10 (4th ed. 1999)(emphasis added); see also Bergstedt, Wahlberg, Berquist Assocs. v. Rothchild, 302 Minn.  476, 225 N.W.2d 261 (1975).  See also Darrell Dunafon v. Taco Bell Corp., Bus Franchise Guide ¶ 10,919 (W.D. Mo. 1996), one of our cases, where the court acknowledged that, even where there was a written agreement with an integration clause without any expansion agreement contained therein, the plaintiff could establish that an expansion agreement existed, based upon the express statements and conduct of the defendant. See also, Carl A. Haas Auto Imports, Inc. v. Lola Cars, Ltd., 933 F.  Supp. 1381 (N.D. Ill. 1996) (upholding oral extension of distributor’s agreement with manufacturer on grounds of partial performance).

2. Unwritten Terms.

The enforceable agreement may be different from, or even contrary to, the written contract, for several reasons.  Often, there are oral communications between “field” or “territory” representatives of the manufacturers and the dealers concerning the duration of the dealership or the circumstances under which it could be terminated.  These communications, if enforced, may prevent termination even when the written agreement does not.

1. Parol evidence is admissible to explain or clarify ambiguous writings in all jurisdictions.  See, e.g., ICC Leasing Corp. v. Midwestern Machinery Co., 257 N.W.2d 551, 554 (Minn. 1977).  If the language used in a contract is “reasonably susceptible of more than one meaning,” it is ambiguous, and parol evidence may be introduced.  Blattner v. Forster, 332 N.W.2d. 316, 319 (Minn. 1982).

2. Evidence of the custom and practice in the industry with respect to dealer  terminations and the course of dealing between the particular manufacturer and dealer is also commonly admissible to assist the jury in determining what the agreement was.  

a.
See U.C.C. § 2-202, providing that even terms “set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein” may be “explained or supplemented . . . by a course of dealing or usage of trade” (U.C.C. § 1-205) or by “course of performance” (U.C.C. § 2-208) and by evidence of “consistent additional terms” unless the court finds the writing to have been intended “as a complete and exclusive statement” of the terms of the agreement.

b.
Courts have interpreted these provisions (the U.C.C. provisions) to permit introducing evidence of course of performance, dealing and usage of trade where that evidence does not completely negate the terms of a written contract.  For instance, in Varni Bros. Corp. v. Wine World, Inc., 35 Cal. App. 4th 880 (Cal. Ct. App. 1995), the California Court of Appeals found that a wine producer had entered implied contracts with its distributors.  The court then held that evidence of custom in the industry determined by the standards at the time of the alleged harm and not at the contract’s inception--that such agreements ran “for a reasonable time”--was admissible to supply the contract terms.  See also B.P.G. Autoland Jeep-Eagle, Inc. v. Chrysler Credit Corp., 785 F. Supp. 222 (D. Mass. 1991) (finding that abrupt change in a course of dealing of consistent leniency with respect to financing constitutes a breach of the covenant of good faith and fair dealing); Globe Distribs., Inc. v. Adolph Coors Co., 129 B.R. 304, Bus. Franchise Guide (CCH) ¶ 9821 (Bankr. D.N.H. 1991) (awarding over $10 million to a wrongfully terminated distributor where, among other things, Coors accepted late payments and then terminated the distributor for failure to pay; the court concluded that Coors used this reason as a pretext when Coors desired to force the distributor to sell its distributorship to Coors and to prevent sale to another distributor).  

3.
Additional contrary terms may be implied by operation of law.  See U.C.C. § 1-102(3); § 1-203 (“every contract or duty within this chapter imposes an obligation of good faith in its performance and enforcement”); § 2-103 (between merchants, “good faith” means “honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade”).

GOOD FAITH AND FAIR DEALING
An obligation of good faith is implied by the common law of most states, and this obligation often provides rights to the parties not found in the written contracts.  See, e.g., Eastern Shore Markets v. J.D. Assoc. Ltd., 213 F.3d 175 (4th Cir. 2000) (the covenant of good faith and fair dealing implies a “duty to refrain from destructive competition”); Interim Health Care of Northern Illinois, Inc.  v. Interim Health Care, Inc., 225 F.3d 876 (7th Cir. 2000) (the implied covenant of good faith and fair dealing obligates a party who is vested with contractual discretion to exercise that discretion reasonably and with proper motive and in a manner consistent with the reasonable expectations of the parties); Venta, Inc. v. Frontier Oil & Refining, 827 F. Supp. 1526 (D. Colo. 1993) (recognizing the common-law claim for breach of the implied covenant of good faith and fair dealing arising out of the discriminatory practices of a motor fuel supplier’s favoritism of certain distributors over others); Bronx Auto Mall, Inc. v. American Honda Motor Co., 113 F.3d 329 (2nd Cir. 1997) (finding that manufacturer’s false reasons for terminating its dealer constituted termination in bad faith and enjoining termination, even if manufacturer might have had other proper reasons for the termination); Arnott v. American Oil Co., 609 F.2d 873 (8th  Cir. 1979); ABA Distribs. v. Adolph Coors Co., 542 F. Supp. 1272 (W.D. Mo. 1982) (holding that a duty of good faith is implied in dealership contracts and that this duty may be violated by abusing the power to terminate the contract); citing Restatement (2d) of Contracts, § 205, cmt. e (1979); Globe Distrib., Inc. v. Adolph Coors Co., 129 B.R. 304, (Bankr. N.H. 1991) (holding that, while not required by the specific terms of the written distributor agreement, the covenant of good faith and fair dealing required a brewer to make a prior demand for payment before it could, in good faith, invoke its termination rights, and awarding over $5.1 million, doubled pursuant to statute, in damages for the breach of this implied covenant); Shell Oil Co. v. Marinello, 307 A.2d 598 (N.J. 1973) (declaring provision giving supplier the right to terminate on ten days notice void as against public policy, and holding that public policy implies a good cause requirement for such terminations); Flynn Beverage, Inc. v. Joseph E. Seagram & Sons, Inc., 815 F. Supp. 1174 (C.D. Ill. 1993) (denying a motion to dismiss, and holding that the implied covenant of good faith precluded termination without cause and could give rise to an independent cause of action, even though the written agreement between the parties provided for termination on 30 days written notice); Juliano v. Sunoco, Inc., 166 F.3d 1205 (3d Cir. 1998) (applying Pennsylvania law and finding a breach of the covenant of good faith and fair dealing where the supplier’s pricing policies, while consistent with the requirements of the franchise agreement, could violate the spirit of the agreement by making it nearly impossible for the dealer to make a profit); Town & Country Equip., Inc v. Deere & Co., Bus. Franchise Guide (CCH) ¶ 11,958 (W.D. Tenn. 2000) (finding that a franchisor could have breached the dealer agreement, as well as the implied covenant of good faith and fair dealing, by unreasonably denying the dealer’s request to relocate its franchise, imposing unreasonable performance criteria on the dealer, and interfering with the dealer’s efforts to sell the franchise); Foy v. Super 8 Motels, Inc., Bus. Franchise Guide (CCH) ¶ 11,826 (S.D. Cir. Ct. 1999) (awarding franchisee $450,000 in damages for franchisors failure to act in good faith, which jury was able to identify, among other things, by conduct evading the spirit of the contract).

3. Estoppel.  

Promissory or equitable estoppel may also prevent a manufacturer from invoking a clause in its written contract where the manufacturer has, by its conduct, led its dealer to believe it would not rely on the clause against that dealer.  Central Microfilm Serv. Corp. v. Basic/Four Corp., 688 F.2d 1206 (8th Cir. 1982) (applying fraud, breach of contract, and estoppel theories to award compensatory and punitive damages); Lano Equip., Inc. v. Clark Equip. Co., 399 N.W.2d 694 (Minn. Ct. App. 1987) (holding that a manufacturer may be estopped to deny the existence of a long-term dealer relationship despite the existence of 18 successive one-year contracts with integration clauses).

D.
Recoupment.

Essentially, recoupment operates to imply a minimum term to an at-will agreement, which is defined as the length of time in which the dealer can reasonably be expected to recoup its investment. Clausen & Sons, Inc. v. Theo Hamm Brewing Co., 395 F.2d 388 (8th Cir. 1968).

4. Fraudulent Inducement.  

To recover under a fraudulent inducement claim, a party is generally required to show a misrepresentation of a material fact made with knowledge of its falsity (or made without knowing whether it is true or false) with the intent that the party rely on the misrepresentation, and to show that the party in fact relied upon it.  See Carlock v. The Pillsbury Co., 719 F. Supp. 791 (D. Minn. 1989) (analyzing numerous fraud claims in Haagen-Dazs franchise litigation); Arnott v. American Oil Co., 609 F.2d 873 (8th Cir. 1979).  Representations about future acts may be fraudulent if a party can prove the other intended to commit a fraud (i.e., had a present intention not to perform).  RJM Sales & Mktg. v. Banfi Prod. Corp., 546 F. Supp. 1368 (D. Minn. 1982).  Furthermore, misrepresentations need not always be made prior to entering into the agreement.  Ramada Franchise Sys., Inc. v. Tresprop, Ltd., 2000 WL 290349, ¶ 11,820 (D. Kan. 2000) (franchisee was entitled to recission of franchise agreement where franchisee justifiably relied upon misrepresentations of franchisor to their detriment, even through they had entered into an agreement prior to the misrepresentation).

In Preferred RX, Inc. v. American Prescription Plan, Inc., 46 F.3d 535 (6th Cir. 1995), the Sixth Circuit explained a party’s duty to disclose material facts.  Quoting Miles v. McSwegin, 388 N.E.2d 1367, 1369 (Ohio 1979), the court held:

[A]n action for fraud and deceit is maintainable not only as a result of affirmative misrepresentations, but also for negative ones, such as a failure of a party to a transaction to fully disclose facts of a material nature where there exists a duty to speak...[A] party is under a duty to speak, and therefore liable for non-disclosure, if the party fails to exercise reasonable care to disclose a material fact which may justifiably induce another party to act or refrain from acting, and the non-disclosing party knows that the failure to disclose such information to the other party will render a prior statement or representation untrue or misleading.

Preferred RX, 46 F.2d at 546.

While there has been a disturbing trend among manufacturers to assert disclaimer language in their written agreements to try and avoid fraud, the better view, in my opinion, is as expressed in  McEvoy Travel Bureau, Inc. v. Norton Co., 563 N.E.2d 188  (Mass. 1990):

We continue to believe that parties to contracts, whether experienced in business or not, should deal with each other honestly, and that a party should not be permitted to engage in fraud to induce the contract.

The court continued, quoting Bates v. Southgate, 31 N.E.2d 551 (Mass. 1941)

In obedience to the demands of a larger public policy the law long ago abandoned the position that a [written] contract must be held sacred regardless of the fraud of one of the parties in procuring it.

5. Tortious Interference with Contract and Prospective Contractual Relationships.

Another issue frequently overlooked by manufacturers is whether its conduct may satisfy the elements of tortious interference with contract and prospective contractual relationships.  By introducing a tort theory of liability into dealer termination litigation, punitive damages become possible.  This often substantially affects the manufacturer’s potential exposure and the terminated dealer’s potential recovery.  Tortious interference theories may successfully be employed in dealer-termination litigation, giving rise to liability under circumstances where no obligation can be found in the relevant agreements or statutes.  This duty is defined as follows:

One who intentionally and improperly interferes with the performance of a contract between another and a third person by inducing or otherwise causing the third person not to perform the contract is subject to liability to the other for the pecuniary loss resulting to the other from the failure of the third person to perform the contract.

Restatement (SECOND) of Torts § 766.  

This section is generally construed to require  (l) a contract, (2) defendant’s intentional interference with the performance of the contract, (3) no justification for defendant’s actions, and (4) resulting damage.  The interference need not be directed at the person with whom plaintiff has a contract, but may be directed at the plaintiff.  See Restatement (SECOND) of Torts, § 766A.

Many jurisdictions also recognize tortious interference with prospective business relationships.  Elements of this tort are generally defined to include (1) the existence of a valid business relationship or expectancy, (2) knowledge of the relationship or expectancy on the part of the interfere, (3) an intentional interference causing a breach or termination of the relationship or expectancy, and (4) resulting damage to the party whose relationship or expectancy has been disrupted.  See, e.g., In re Red Cedar Const. Co., Inc., 63 B.R. 228 (Bankr. W.D. Mich. 1986).

One type of interference is interference with the dealer’s contractual relationships with its customers and prospective customers.  See Northfield Nat’l Bank v. Associated Milk Producers, Inc., 390 N.W.2d 289 (Minn. Ct. App. 1986) (allowing a terminated milk distributor  to recover compensatory and punitive damages from a creamery for tortious interference with the distributor’s relationships with his customers).

An additional type of interference is interference by a manufacturer between the time of notice of a proposed termination and the effective date of the termination.  See American Bus. Interiors v. Haworth, Inc., 798 F.2d 1135 (8th Cir. 1986). See also Adcom Prod., Inc. v. Konica Bus. Mach., 668 N.E.2d 866 (Mass. Ct. App. 1995) (holding that a manufacturer who tells a dealer’s prospective customers about the dealer’s impending termination, before the termination is effective, may be liable for interference with contract and contractual opportunities).  

VI.
STEP SIX: ANALYZE DAMAGES AND INJUNCTIVE RELIEF
It has been our experience in dealer-termination litigation that manufacturers may minimize potential liability problems too quickly because they assume that damages will be limited to a standard formula, such as a multiplier of the pro rata net profits of the dealership.  This common assumption is not valid for at least two reasons.

First, different liability theories justify different types of damages recoveries.  Statutory violations typically permit the recovery of attorneys’ fees.  The recoupment theory permits the recovery of unrecouped (i.e., unrecovered) investments in the dealership (such that, for example, a dealership which has never made a profit, but, instead, has lost $500,000 over the years while working to build up a market for the manufacturer’s product may be able to recover that amount, plus interest).  Tort theories create the possibility of punitive damages (in an amount sufficient to punish the wrongdoer for its conduct and to deter others from engaging in similar conduct in the future).

Second, even in those cases where the measure of damages is limited to the value of what has been lost, the courts have allowed calculations yielding far greater damages awards than would a simple multiplier of the pro rata net profits of the dealership.  For example, a dealer who carries five lines of equipment may often cover its overhead with the first four and make its profit on the fifth.  The loss of that fifth line, if not replaceable, represents the difference between profit and loss to the dealer, a loss much greater than the proportion of its profit represented by revenues from the terminating manufacturer’s product.  Some courts have therefore recognized that a dealer whose overhead was not substantially reduced by a termination may recover damages on the basis of its anticipated gross profits attributable to the terminating manufacturer’s products.  See Buono Sales, Inc. v. Chrysler Motors Corp., 449 F.2d 715 (3d Cir. 1971).  For a case in which we used the Buono Sales approach to good effect, see Avoca Implement Co., et al v. Ford New Holland Americas, a/k/a Ford New Holland, Inc., Bus. Franchise Guide (CCH) ¶ 10,311 (S.D. Iowa 1993), in which the jury awarded $775,000 (including prejudgment interest) in a non-binding summary jury trial, where the dealer’s last year sales of the manufacturer’s products approximated $130,000, with pro rata net profits of approxi​mately $30,000.  

In addition, manufacturers and dealers should be aware that compensatory damages may be statutorily multiplied and attorneys fees may be available under statute in some states.  See Hughes v. Snapper, Inc., CV-96-4281 (D.S.D. 1999) (doubling terminated plaintiff’s damages because of the “cavalier attitude of the defendant’s toward the long-time plaintiff franchisee” and awarding attorneys’ fees).  

In another one of our cases,  Brown’s Tractor, et al. v. Fiat Tractor North Am. Operators, Bus. Franchise Guide (CCH) ¶ 11,539 (A.A.A. 1998), the arbitrator held that the dealers were  entitled to lost profits notwithstanding damage limitations provisions in the written agreements, and subsequently awarded more than two million dollars in damages for wrongful termination.
A strategic consideration for both sides in the dealer termination setting is whether to seek injunctive relief.  Courts often recognize that a dealer threatened with termination does not want “to live on the income from a damages award,” but rather would prefer to continue to operate the business.  In one of our cases,  Mitsubishi Caterpillar Forklift Am., Inc. v. CTK, Inc., Bus. Franchise Guide (CCH) ¶ 12,016 (Tenn. Cir. Ct. 2001), the court held that, despite the written agreement’s statement that the manufacturer could terminate its dealer “with or without cause,” the supplier would be temporarily enjoined from proceeding with its announced intention to terminate its relationship with its dealer and from appointing any other person or entity as a dealer in the sales territory of CTK, and from treating CTK differently from any other similarly-situated dealer. 

Courts will often permit the entry of injunctive relief to preserve the relationship, pending trial, in cases where the injunction is sought before the termination becomes effective.  For instance, in another one of our cases,  Nueces Farm Ctr., Inc. v. Volvo Constr. Equip. North Am., Bus. Franchise Guide (CCH) ¶ 11,938 (Tex. Dist. 2000), the court granted a temporary injunction against the defendant manufacturer.  The court found that the dealer was entitled to a temporary injunction prohibiting the defendants from terminating the parties’ dealer agreement and appointing a new dealer to operate in the terminated dealer’s area of primary responsibility,  because the dealership would suffer irreparable injury to its business, reputation, goodwill and ability to service its customers.  We were similarly successful for the dealers in  Lano Equip., Inc. v. Clark Equip. Co., supra; and Wadena Implement Co. v. Deere & Co., 480 N.W.2d 383 (Minn. Ct. App. 1992).

RECOMMENDATIONS
Dealers are well advised to recognize their limited bargaining power, and to do what they  can to offset that disparity in bargaining power and otherwise avoid the likelihood of bad things being initiated against good dealers.  Among my recommendations to dealers are the following:

1.     Recognize that manufacturers may impose reasonable performance criteria on their dealers.  Meet all reasonable performance criteria.  If, on the other hand, you believe that performance criteria are unreasonable, speak up before you are terminated for failing to meet such unreasonable criteria, noting why it is you believe the criteria are unreasonable and offering to negotiate other, more reasonable, performance criteria instead.

2.     Work together with your associations to obtain or preserve good dealer protection legislation, and do what you can to make sure it applies to all of your manufacturer relationships.

3.     Be mindful of all of the significant substantive and procedural provisions in your written agreement, and plan in advance of any business threatening action by your manufacturers how best to  deal with bad provisions.

4.     If you see a potential termination or other business threatening act coming, try to negotiate reasonable performance criteria as an alternative, or, alternatively, see if you can get the manufacturer to hold off on the conduct in question until its lawfulness is submitted to a decision-maker - e.g., binding arbitration.

5.     Remember that apart you are weak, together you are strong.  Work with your other dealers and your association to do what you can to get equitable written agreements in place and preserved, and unreasonable performance criteria modified.  While it is true that squeaky wheels sometimes get the grease, they also sometimes get the opposite.  Accordingly, work through your  association or advisory councils where you can to make sure that your legitimate concerns about potentially unreasonable conduct by your manufacturers is appropriately addressed.

6.     To maximize your likelihood of getting fair treatment, give it - i.e., be fair, reasonable, focused, diligent and honest in all of your dealings with your manufacturers, and know that you deserve (and the law will likely require) the same in return.

J. Michael Dady
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