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REPURCHASE OF FARM IMPLEMENTS 

BY 

SUPPLIER FROM RETAILER

646.415 Definitions for ORS 646.415 to 646.455. For the purposes of ORS 646.415 to 646.455: 

(1) “Current model” means a model listed in the wholesaler's, manufacturer's or distributor's current sales manual or any supplements to the manual. 

(2) “Current net price” means the price listed in the wholesaler's, manufacturer's or distributor's price list or catalog in effect at the time the contract is canceled or discontinued, less any applicable trade, volume or cash discounts. 

(3) “Farm implements” means: 

(a) Any vehicle designed or adapted and used exclusively for agricultural operations and only incidentally operated or used upon the highways; and 

(b) All other consumer products for agricultural purposes, including lawn and garden equipment powered by an engine, supplied by the supplier to the retailer pursuant to a retailer agreement. 

(4) “Inventory” means farm implements, machinery, attachments and repair parts. 

(5) “Net cost” means the price the retailer actually paid for the merchandise to the wholesaler, manufacturer or distributor. 

(6) “Retailer” means any person engaged in the business of retailing farm implements, machinery, attachments or repair parts within the State of Oregon. 

(7) “Retailer agreement” means a written contract, written sales agreement or written security agreement of definite or indefinite duration between a supplier and a retailer that provides for the rights and obligations of the parties with respect to purchase or sale of farm implements. 

(8) “Supplier” means the wholesaler, manufacturer, manufacturer's representative or distributor of farm implements, machinery, attachments or spare parts. [1983 c.551 s.1; 1993 c.406 s.1] 

646.419 Application of ORS 646.415 to 646.455 to successor in interest or assignee of supplier. The obligations of a supplier under ORS 646.415 to 646.455 apply to the supplier's successor in interest or assignee. A successor in interest includes a purchaser of assets or shares, a surviving corporation or other entity resulting from a merger or liquidation, a receiver and a trustee of the original supplier. [1989 c.404 s.2] 

646.420 [Repealed by 1975 c.255 s.17] 

646.425 Payment or credit for unused farm implements and parts upon termination of retailer agreement; statutory remedy supplemental to retailer agreement remedies. (1) This section applies to a retailer and a supplier who enter into a retailer agreement. If the retailer agreement is terminated, canceled or discontinued, unless the retailer elects to keep the farm implements, machinery, attachments and repair parts under a contractual right to do so, the supplier shall pay the retailer for the farm implements, machinery, attachments and repair parts, or credit their cost to the retailer's account if the retailer has outstanding any sums owing the supplier. The payment or credit shall be as follows: 

(a) The payment or the credit for the unused complete farm implements, machinery and attachments in new condition shall be in a sum equal to 100 percent of the net cost of all such complete farm implements, machinery and attachments that are current models and that have been purchased by the retailer from the supplier within the 24 months immediately preceding notification by either party of intent to cancel or discontinue the retailer agreement. The payment or credit shall include the transportation charges to the retailer and from the retailer to the supplier, if the charges have been paid by the retailer or invoiced to the retailer's account by the supplier. 

(b) The payment or credit for repair parts described in this paragraph shall be a sum equal to 85 percent of the current net prices of the repair parts, including superseded parts, listed in current price lists or catalogs in use by the supplier on the date of cancellation or discontinuance of the retailer agreement, and including the transportation charges from the retailer to the destination designated by the supplier which have been paid by the retailer, or invoiced to a retailer's account by the supplier. This paragraph applies to parts which had previously been purchased by the retailer from the supplier and are held by the retailer on the date of the cancellation or discontinuance of the retailer agreement or thereafter are received by the retailer from the supplier. The supplier shall pay the retailer or credit to the retailer's account a sum equal to five percent of the current net price of all parts returned for the handling, packing and loading of the parts, unless the supplier elects to catalog or list the inventory and perform packing and loading of the parts itself. 

(2) Upon the payment or allowance of credit to the retailer's account of the sum under subsection (1) of this section, the title to the farm implements, farm machinery, attachments or repair parts shall pass to the supplier making the payment or allowing the credit and the supplier shall be entitled to the possession of the farm implements, machinery, attachments or repair parts. However, this section shall not in any way affect any security interest which the supplier may have in the inventory of the retailer. 

(3) The provisions of this section shall apply to any annual part return adjustment agreement made between a retailer and a supplier. 

(4) The provisions of this section shall be supplemental to any retailer agreement between the retailer and the supplier covering the return of farm implements, machinery, attachments and repair parts. The retailer may elect to pursue either the retailer's remedy under the retailer agreement or the remedy provided under this section. An election by the retailer to pursue the remedy under the retailer agreement shall not bar the retailer's right to the remedy provided under this section as to those farm implements, machinery, attachments and repair parts not affected by the retailer agreement. This section does not affect the right of a supplier to charge back to the retailer's account amounts previously paid or credited as a discount incident to the retailer's purchase of goods. [1983 c.551 s.2; 1991 c.83 s.5; 1993 c.406 s.6] 

646.430 [Repealed by 1975 c.255 s.17] 

646.435 Repurchase of inventory by supplier; effect of new retailer agreement. (1) A supplier shall repurchase the inventory of a retailer, as if the supplier had terminated the retailer agreement, as follows: 

(a) Upon the death of a retailer whose business is owned as a tenancy by the entirety, at the option of the spouse or the heir or heirs of the retailer. 

(b) Upon the death of a stockholder of a corporation operating as a retailer, at the option of the heir or heirs of the stockholder and upon the consent of the board of directors. 

(2) The surviving spouse or the heir or heirs may exercise the option under this section not later than one year from the date of the death of the retailer or the stockholder. 

(3) Nothing in ORS 646.415 to 646.455 requires the repurchase of inventory by the supplier: 

(a) If the supplier and the corporation acting as a retailer enter into a new retailer agreement to operate the retail dealership. 

(b) If the supplier and the surviving spouse or the heir or heirs of the retailer enter into a new retailer agreement to operate the retail dealership. [1983 c.551 s.3; 1993 c.406 s.7] 

646.440 [Repealed by 1975 c.255 s.17] 

646.445 Civil action for supplier's failure to pay. If a supplier described in ORS 646.425 (1), upon the cancellation of a retailer agreement by either a retailer or the supplier, fails to make payment as required by ORS 646.425 or 646.435, the supplier shall be liable in a civil action to be brought by the retailer or by the retailer's spouse, heir or heirs for the payments required under ORS 646.425. [1983 c.551 s.4; 1993 c.406 s.8] 

646.447 Prohibited conduct by supplier. (1) A supplier shall not: 

(a) Except as required by any applicable law or unless special features or accessories are safety features or accessories required by a supplier, coerce or compel any retailer to order or accept delivery of any farm implements or parts or any farm implements with special features or accessories not included in the base list price of the farm implements as publicly advertised by the supplier which the retailer has not voluntarily ordered. 

(b) Coerce or compel any retailer to enter into any agreement, whether written or oral, supplementary to an existing retailer agreement with such supplier, unless the supplementary agreement or amendment to the agreement is applicable to all other similarly situated retailers in the state. 

(c) Refuse to deliver in reasonable quantities and within a reasonable time after receipt of the retailer's order, to any retailer having a retailer agreement for the retail sale of new equipment sold or distributed by the supplier, equipment covered by the retailer agreement represented by the supplier to be available for immediate delivery. However, the failure to deliver any equipment shall not be considered a violation of ORS 646.415 to 646.455 when deliveries are based on prior ordering histories, the priority given to the sequence in which the orders are received or manufacturing schedules, or if the failure is due to prudent and reasonable restrictions on extension of credit by the supplier to the retailer, an act of nature, a work stoppage or delay due to a strike or labor difficulty, a bona fide shortage of materials, a freight embargo or other cause over which the supplier has no control. As used in this subsection, “act of nature” means an unanticipated grave natural disaster or other natural phenomenon of an exceptional, inevitable and irresistible character, the effects of which could not have been prevented or avoided by the exercise of due care or foresight. 

(d) Require as a condition of renewal or extension of a retailer agreement that the retailer complete substantial renovation of the retailer's place of business, or acquire new or additional space to serve as the retailer's place of business, unless the supplier provides at least one year's written notice of the condition which states all grounds supporting the condition. The supplier must provide a reasonable time for the retailer to complete the renovation or acquisition. 

(e) Discriminate among similarly situated retailers in this state with respect to the prices charged for equipment of like grade and quality sold to them by the supplier. This subsection does not prohibit the use of differentials resulting from the differing quantities in which equipment is sold or delivered, except that nothing shall prevent a retailer from offering a lower price in order to meet an equally low price of a competitor or the services or facilities furnished by a competitor. 

(f) Unreasonably withhold consent for a retailer to change the capital structure of the retailer's business or the means by which it is financed, provided that the retailer meets the reasonable capital requirements imposed by the supplier or agreed to between the retailer and the supplier and provided that the change by the retailer does not result in a change of the controlling interest in the executive management or board of directors, or of any guarantors of the retailer. 

(g) Prevent or attempt to prevent by contract or other method any retailer or any officer, member, partner or stockholder of any retailer from selling or transferring any interest to any other party or parties. However, no retailer, officer, member, partner or stockholder shall have the right to sell, transfer or assign the retailer's interest or power of management or control without the written consent of the supplier, and such consent of the supplier shall not be unreasonably withheld. 

(h) Require a retailer to assent to a release, assignment, novation, waiver or estoppel which would relieve any person from liability imposed by ORS 646.415 to 646.455. 

(i)(A) Unreasonably withhold consent, in the event of the death or incapacity of the retailer or the principal owner of the retailer's business, to the transfer of the retailer's interest in the business to a member or members of the family of the retailer or the principal owner of the business if the family member meets the reasonable financial, business experience and character standards of the supplier. If a supplier determines that the designated family member is not acceptable, the supplier shall provide written notice of the supplier's objection and specific reasons for withholding consent. A supplier shall have 90 days to consider a retailer's request to make a transfer to a family member. As used in this subparagraph, “family” means and includes a spouse, parents, siblings, children, stepchildren, sons-in-law, daughters-in-law and lineal descendants, including those by adoption, of the retailer or principal owner of the business. 

(B) Notwithstanding subparagraph (A) of this paragraph, in the event that a supplier and retailer have duly executed an agreement concerning succession rights prior to the retailer's death and the agreement has not been revoked or terminated by either party, the agreement shall be observed. 

(2) Notwithstanding the provisions in subsection (1)(g) or (1)(i)(A) of this section, and without precluding any other permissible bases for withholding consent, a supplier may withhold consent to a transfer of interest in a retailer if, with due regard to regional market conditions and distribution economies, the retailer's area of responsibility or trade does not afford sufficient sales potential to reasonably support a retailer. In any dispute between a supplier and retailer under this subsection, the supplier shall bear the burden of proving that the retailer's area of responsibility or trade area does not afford sufficient sales potential to reasonably support a retailer. The proof offered shall be in writing. [1993 c.406 s.3] 

646.449 Termination, cancellation or failure to renew retailer agreement; notice; good cause. (1) Except where grounds for termination or nonrenewal of a retailer agreement or a change in the competitive circumstances of a retailer agreement exist as described in subsection (2) of this section, a supplier shall give a retailer 90 days' written notice of the supplier's intent to terminate, cancel or fail to renew a retailer agreement or change the competitive circumstances of a retailer agreement. The notice shall state all reasons constituting good cause for termination, cancellation or nonrenewal and shall provide that the retailer has 60 days in which to cure any claimed deficiency. If the deficiency is rectified within 60 days to the satisfaction of the supplier, the notice shall be void. However, if the termination of the retailer agreement is based on good cause as described in subsection (2) of this section, then the 90-day written notice shall not be required, nor shall the retailer have 60 days to cure the deficiency. The contractual term of the retailer agreement shall not expire and a change of the competitive circumstances of a retailer agreement shall not occur without the written consent of the retailer prior to the expiration of at least 90 days following the notice. 

(2) No supplier, directly or through an officer, agent or employee, may terminate, cancel, fail to renew or substantially change the competitive circumstances of a retailer agreement without good cause. “Good cause” means failure by a retailer to comply with the requirements imposed upon the retailer by the retailer agreement, provided that the requirements are not different from those requirements imposed on other similarly situated retailers in this state either by terms or by the manner of enforcement. In addition, good cause exists whenever the retailer has: 

(a) Transferred a controlling ownership interest in the retailer's business without the supplier's consent; 

(b) Made a material misrepresentation or falsification of any record, contract, report or other document which the retailer has submitted to the supplier; 

(c) Filed a voluntary petition in bankruptcy or has had an involuntary petition in bankruptcy filed against the retailer which has not been discharged within 60 days after the filing, or is insolvent or in receivership; 

(d) Pleaded guilty to, been convicted of or been imprisoned for a felony; 

(e) Failed to operate in the normal course of business for seven consecutive business days or has terminated business; 

(f) Relocated or established a new or additional place or places of business without the supplier's consent; 

(g) Failed to satisfy any payment obligation as it came due and payable to the supplier or has failed to promptly account to the supplier for any proceeds of the sale of farm implements or otherwise failed to hold the proceeds in trust for the benefit of the supplier; 

(h) Consistently engaged in business practices that are detrimental to the consumer or supplier including but not limited to excessive pricing, misleading advertising or failure to provide service and replacement parts or to perform warranty obligations; 

(i) Inadequately represented the supplier, causing lack of performance in sales, service or warranty areas, and failed to achieve satisfactory market penetration at levels consistent with similarly situated retailers based on available documented information; 

(j) Consistently failed to meet building and housekeeping requirements or has failed to provide adequate sales, service or parts personnel in compliance with the retailer agreement; or 

(k) Consistently failed to comply with the licensing laws that apply to the products and services being represented for and on behalf of the supplier. [1993 c.406 s.4] 

646.450 [Repealed by 1975 c.255 s.17] 

646.451 Remedies; arbitration; cause of action; injunctive relief. (1) Any party to a retailer agreement aggrieved by the conduct of the other party to the agreement with respect to the provisions of ORS 646.447 or 646.449 may seek arbitration of the issues involved in the decision of the other party pursuant to the provisions of ORS 36.300 to 36.365. The arbitration shall also be pursuant to the commercial arbitration rules of the American Arbitration Association. The findings and conclusions of the arbitrator or panel of arbitrators shall be binding upon both parties. Upon demand for arbitration by one party, it shall be presumed for purposes of the provisions of ORS 36.300 to 36.365 that the parties have consented to arbitration, that the costs of witness fees and other fees in the case, together with reasonable attorney fees, shall be paid by the losing party. 

(2) Notwithstanding subsection (1) of this section, any retailer has a cause of action against a supplier for damages sustained by the retailer as a consequence of the supplier's violation of any provisions of ORS 646.447 or 646.449, together with the actual costs of such action, including reasonable attorney fees. 

(3) The retailer may also be granted injunctive relief against unlawful termination, cancellation, nonrenewal or change in competitive circumstances as determined under subsection (1) of this section or by a court. 

(4) The remedies set forth in this subsection shall not be considered exclusive and shall be in addition to any other remedies permitted by law, unless the parties have chosen binding arbitration under subsection (1) of this section. [1993 c.406 s.5] 

646.455 Exemptions from repurchase requirement. ORS 646.415 to 646.445 shall not require any of the following: 

(1) The repurchase from a retailer of a repair part if the retailer previously has failed to return the repair part to the supplier after being offered a reasonable opportunity to return the repair part at a price not less than 100 percent of the net price of the repair part as listed in the then current price list or catalog. 

(2) The repurchase from a retailer of repair parts which have a limited storage life or are otherwise subject to deterioration, including but not limited to rubber items, gaskets, batteries, repair parts in broken or damaged packages, single repair parts priced as a set of two or more items and repair parts which because of their condition are not resalable as new parts without new packaging or reconditioning. 

(3) The repurchase from a retailer of any inventory that was acquired by the retailer from any source other than the supplier. [1983 c.551 s.5] 

